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No. 13,143 | 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 


Did the Court below err when it refused to grant appellants Motion for 

j 

Summary Judgment ? 


Does a Statutory Presumption with respect to the validity of a second 
marriage, authorize the Court to hold as a matter of law that a former 
marriage has been dissolved ? 


Can a Statutory Presumption make a person married legally to two (2) 
different persons at the same time where there is abundant evidence that 
a prior marriage is undissolved. 


Does a subsequent ceremonial marriage have the effect of dissolving a 
prior marriage without benefit of divorce ? 


Does a second marriage which is void create any marital rights ? 


Does the finding that a second marriage is valid;in the face of a valid 

i 

prior subsisting marriage offend the public policy and violate the laws 
of the State of Georgia where the contracts were consummated? 

vn. I 

Would the Court’s decision below violate the National Service Ufe In¬ 
surance Act of 1940 which confines the class of devolutionary takers to 
the spouse and blood relatives of the insured? 

vm. | 

i 

Would the Court’s decision below, in the words Qf the United States Su-^ 
preme Court, Tt flout an unmistakable legislative purpose, expressed in 
a clear congressional command” ? 
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JURISDICTIONAL STATEMENT 

I 

i 

Appellant, was one of three defendants below, in an action in the 

i 

nature of a bill of interpleader brought by the United States of America, 

i 

in order to determine to whom it should pay certain insurance benefits 
under two policies of National Service Life Insurance issued by the United 
States Government to one Burnett Terrell, who died while in active mill* 
tary duty on November 8, 1944. Both appellant and appellee claim to 

j 

have an interest in the policies under certificates numbered N-1773 132 
and N-13 149 795 as wives of the deceased veteran (See App.). After 
answers (JA 4, 6, 7) a cross complaint (JA 4) and a reply were filed 
by the parties herein, the Appellant made a Motion for Summary Judg¬ 
ment (JA 8) which was denied. 

The case was tried without a jury on April 18, 1955 and judgment 
was subsequently entered in favor of the Appellee (JA 15, 16, 17). 

Notice of Appeal was seasonably filed (JA 18), and Appellants 
designation of record, including the stenographer's transcripts were 
duly lodged in this Court. 
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The jurisdiction of this Court is invoked under the provisions of 
Title 38, Section 445 and 817 of the United States Code. 

STATEMENT OF THE CASE 

In April, 1942, one Burnett Terrell who was a service man took out 
two policies of National Service Life Insurance. On one policy of $3,000. 00, 
he named Lucille Terrell as principal beneficiary, naming her as his wife 
at that time, and naming his father, Burnett Terrell, as contingent bene* 
ficiary. A short while later, in July of 1943, he took out $7,000.00 addi¬ 
tional National Service Life Insurance, with which he had his entitlement 
to the maximum of $10,000.00. On this policy of insurance he designated 

i 

Lucille Terrell, Appellee, as principal beneficiary and did not designate 
any contingent beneficiary. 

The insured died in service in November of 1944, and the claim was 
received from appellee who was given various payments on both policies 
as principal beneficiary, which payments were suspended when the Ap¬ 
pellant made a claim as the widow of the insured and also claiming as 
a member of a permitted class, since the Insurance matured prior to 
1946 (JA 1, 2, 3). 

After all answers were filed (JA,4> ,5, 6, 7), Appellant made a Motion 
for Summary Judgment, (JA 8) which was denied. 

The Case was heard before the Honorable Judge Matthew F. Mc¬ 
Guire, on April 18, 1955. 

Appellant was called as a witness and she testified that she was born 
in State of Georgia, went to the fifth grade in school (JA 19) and that she 
was married to the deceased veteran on March 24, 1931. The Marriage 
Certificate was offered and received in evidence (JA 15, 20) as Nellie 
B. Terrell Wheeler Exhibit No. 1. Appellant testified that as a result 
of this marriage, there were two children born who are now living. The 
two Birth Certificates were marked and received in evidence as Nellie 
B. Terrell Wheeler Exhibits 2 and 3 (JA 10, 12, 21). 
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The Appellant testified that during the deceased veterans lifetime, 

she never received any support from him for herself or for her two child- 

j 

ren; that she went through a ceremonial marriage with someone else with¬ 
out ever getting a divorce because of her two children; that she never got 
a divorce, nor did she ever tell anyone that she was divorced (JA 21). 

The Appellant testified in response to the Court*s inquiry that she 
went through a ceremony with Mr. Wheeler because she didn*t have any¬ 
one to help her and she was only making $3.00 a week and that her father 
died and her mother was ill and unable to help her; that Mr. Wheeler, with 
whom she went through this ceremony did not ask her whether she was di¬ 
vorced; that she told him she didn*t know where: he was (JA 22). Appel¬ 
lant further testified that the now deceased veteran came back in 1940 in 
an army uniform and informed her that she was still his wife and that he 
would make some arrangement to help her, but that he left and never wrote 
or never came back (JA 22). Appellant testified that she had made a 
search in an effort to determine whether the deceased service man had 
ever been divorced (JA 23). The Court took the view that an exhaustive 

i 

search had been made and found out presumably that Appellant was still 
married to the deceased veteran at the time of his death (JA 27). Appel- 

i 

lant testified that she never gave her husband any cause to desert her; 
that she reared their two children who are presently living with her. 

The Appellee did not take the stand nor did she testify to any mat¬ 
ters. There was no evidence of a divorce nor any testimony to there 
having been any divorce. 

Counsel for the Appellee argued that when the deceased veteran, 
Burnett Terrell, came back in 1940, he could have assumed that the 
Appellant was divorced and that therefore she is now estopped to come 
in, etc. (JA 27). 

The Court took the case under advisement and subsequently found 
that Appellee was entitled to proceeds under the aforementioned policies 
as wife of the decedent (JA 15, 16, 17, 18). 

From this ruling the Appellant brings this Appeal. 
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STATUTES INVOLVED 

The National Service Life Insurance Act of 1940, Title 38, U. S. C. A., 
Sections 802 (g), 802 (h) and 817. 

802 (g) The insurance shall be payable only to a widow, widower, 
child (including a stepchild or an illegitimate child if designated as bene¬ 
ficiary by the insured), parent (including person in loco parentis if desig¬ 
nated as beneficiary by the insured), brother or sister of the insured. The 
insured shall have the right to designate the beneficiary or beneficiaries 
of the insurance, but only within the classes herein provided, and shall, 
subject to regulations, at all times have the right to change the benefi¬ 
ciary or beneficiaries of such insurance without the consent of such bene¬ 
ficiary or beneficiaries but only within the classes herein provided. 

802 (h) Such insurance shall be payable in the following manner: 

(3) Any installments certain of insurance remaining unpaid at the 
death of any beneficiary shall be paid in equal monthly installments for 
one hundred and twenty months certain, with such payments continuing 
during the remaining lifetime of such beneficiary. 

817 In the event of a disagreement as to claim arising under this 
chapter, suit may be brought in the same manner and subject to the same 
conditions and limitations as are applicable to United States Government 
(converted) life insurance under the provisions of sections 445 and 551 of 
this title, as amended: Provided, That in any such suit the decision of 
fee Administrator as to waiver or non-waiver of premiums under section 
802 (n) shall be conclusive and binding on the court. (Oct. 8, 1940, 11 
p.m., E.S.T., Ch. 757, title VI, parti, Sec. 616, 54 Stat. 1014.) 

GEORGIA CODE, ANNOTATED 

1954 Supplement 
TITLE 53 

53-101(2930) Essentials of Marriage 

Previous Marriage: Where there is more than one marriage, law pre¬ 
sumes the last marriage to be valid, and burden is upon one attacking 
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it to overcome this presumption by proving its invalidity. (208/483 - 
488, 67S.E. 2d 709, 88 App. 335, 6S.E. 2d 726.) 

i 

Cohabitation : Where cohabitation between parties was illicit in its in¬ 
ception the illicit relation will be presumed to have continued throughout 
period of cohabitation, in absence of proof to contrary. 86App. 8 (70S. E. 
2d 549) Common Law : 208/274 - 279, 66 S. E. 2d 226. 

This section declares a policy as to status and issue of void mar¬ 
riages contrary to common law. 

i 

! 

ASSIGNMENTS OF ERROR 

1. In denying Appellant’s Motion for Summary Judgment. 

2. In finding that Appellee was the legitimate wife of the deceased 
veteran in the absence of any evidence of a dissolution of a valid prior 
subsisting marriage at the time of his ceremonial marriage to appellee. 

3. In failing to recognize Appellants Marriage Certificate, Birth 
Certificates of children born to Appellant and deceased veteran, exhaus¬ 
tive search made by Appellant for evidence of divorce, and subsequent 
sworn testimony of Appellant, as plenary proof |to rebut a statutory pre¬ 
sumption of the validity of a second marriage. 

4. In failing to require Appellee to introduce any evidence what- 

i 

soever to show that she is the legal wife or that she entered into the re¬ 
lationship with the deceased veteran in good faith. 

i 

SUMMARY OF ARGUMENT 
L 

It was error for the Court below to deny Appellant’s Motion for a 

i 

Summary Judgment. 

n - I 

A Statutory Presumption cannot make a person legally married to 
two different persons at the same time, nor does it authorize the Court 
to hold as a matter of law that a former marriage has been dissolved. 
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m. 

A second marriage which is void creates no marital rights and 
therefore Appellee is not entitled to benefits under the National Service 
Life Insurance Policies as the widow of the deceased veteran. 

IV. 

Although there is a Statutory Presumption in the Georgia Code with 
respect to the validity of the second marriage, the Georgia law provides 
that this presumption may be rebutted by evidence of a prior, valid sub¬ 
sisting marriage. 

V. 

The finding that Appellee is the legal wife of the deceased veteran 
in the face of Cogent evidence of a valid prior subsisting marriage is not 
only repugnant to the laws of Georgia, but offends the canons of decency 
of public policy throughout the United States. 

VL 

The National Service Life Insurance Act of 1940 provides that bene¬ 
fits are only payable within a permitted class and that the insured has the 
right to designate the beneficiary or beneficiaries of the insurance, but 
only within the permitted class. 

ARGUMENT 

The Court Below Erred In Its Refusal To Grant Ap- 
pellant T s Motion For Summary Judgment _ 

The Appellant in her answer to the Government’s Complaint set 
forth under oath that she was married to the deceased veteran, Burnett 
Terrell on March 24, 1931 and that as a result of the union two children 
were born; that she had never been divorced from the insured, nor had 
she ever been divorced from the insured, nor had she ever been served 
with notice of any divorce action by the decedent. Appellant also filed as 
Exhibits a copy of Marriage Certificate, Birth Certificates of her children, 
naming insured as father, and letters showing an exhaustive search for a 
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possible divorce obtained by decedent. These facts were uncontroverted. 

The Appellee Lucille Simmons Terrell in her Answer by and through her 

| 

attorney, merely stated that she tr believed" that the deceased insured was 
unmarried at the time he married her that she therefore "denies that the 
defendant Nellie B. Terrell Wheeler was married to Burnett Terrell”. 

I 

There was no genuine issue of fact, and the Appellee's Answer 
showed on its face that there was no valid ground of defense. 

Rule 56 of Federal Rules of Civil Procedure provides: 

(a) A party seeking to recover upon a claim, counter-claim, or 
cross-claim or to obtain a declaratory judgment may, at anytime after 
the pleading in answer thereto has been served, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any 

i 

part thereof. 

i 

(b) .The judgment sought shall be rendered forth¬ 

with if the pleadings, depositions, and admissions on file, together with 
the affidavits, if any, show that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that the moving party is en¬ 
titled to a judgment as a matter of law. 

i 

A Statutory Presumption Does Not Authbrize The 
Court To Hold As A Matter Of Law That A Former 
Marriage Has Been Dissolved. _I_ 

The law is well settled not only in this jurisdiction and in the State 
of Georgia where the contract of marriage between the Appellant, and 
the deceased insured veteran was consummated, but it is universally the 

i 

law, counsel having found no cases to the contrary, that there can be no 
valid second marriage, ceremonial nor common, where there is an exist¬ 
ing impediment, a living spouse. 

With respect to Law of State of Georgia Title 63 - Georgia Code 
Annotated 1954 Supplement it says of previous marriage: 

'Where there is more than one marriage, law presumes 
the last to be valid, and burden is upon one attacking it to 
overcome this presumption by proving its invalidity." 
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How this presumption may be overcome when rebutted by sufficient 
evidence, and if it is rebutted by sufficient evidence, the 2nd marriage 
is void and creates no marital rights. No presumption can make a per¬ 
son married legally to two (2) different persons at the same time - 
( Neely v. Tennessee, Georgia and Alabama Railroad Company, 145 
Georgia 363, 89 S. E. 325)(Facts are directly in place with case at bar). 

This involved suit where one alleging herself to be a widow brought 
suit against a Railroad Company to recover damages for tortious homi¬ 
cide of her husband - evidence showed that one woman had married the 
deceased - by a ceremonial marriage in State of Tennessee and had 
children. Subsequently the deceased deserted 1st wife, married a woman 
in Alabama without benefit of divorce and had children by her - who also 
filed suit for damages - the 1st wife without benefit of divorce, after hus¬ 
band deserted her, married another man. Facts show that defendant 
Railroad Company effected a compromise with last party that deceased 
purported to marry - In present case, the defendant insisted that 1st 
wife was not the widow because of the presumption in favor of 2nd mar¬ 
riage - Lower Court directed a verdict for the defendant Railroad Com¬ 
pany. 

On reversing the Lower Court’s decision, the Supreme Court of 
Georgia said: There was no such presumption as would authorize the 
Court to hold as a matter of law that the former marriage between the 
plaintiff and the decedent had been dissolved. It cannot be held that the 
mere fact that a man having a living wife in Tennessee had married 
another woman in Alabama would raise an absolute presumption that he 
had obtained in Alabama or some other place than Tennessee, a divorce 
on substituted service, and on some ground which would be recognized 
in Georgia as a valid divorce - Further stated, that if any presumption 
of innocence arose in such case (with respect to 2nd wife) it would not 
be sufficient to authorize a declaration as a matter of law under the evi¬ 
dence that the 1st marriage had been dissolved. If the burden were upon 
the 1st wife to show that her wandering husband had not in any possible 
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jurisdiction obtained a divorce by substituted service, she would carry 

I 

a practically impossible burden, and a man would be almost immune from 

i 

prosecution of bigamy if he would travel extensively and marry a suffi¬ 
cient number of women, each claiming to be the widow, with a presump¬ 
tion that each time he obtained a divorce. 

i 

j 

A Statutory Presumption Cannot Make A Person 
Married Legally To Two (2) Different Persons 
At The Same Time. _I_ 

Under the Georgia Code, there is a statutory presumption that the 
last marriage is valid. This presumption, however is rebuttable and 
may be overcome by cogent and substantial proof. 

The Supreme Court, held in Mayo v. Owen that evidence that a 
woman whom named defendant had previously married any notice of 
divorce or annulment proceedings by named defendant and that named 
defendant had not obtained a divorce in the jurisdiction where he claimed 
he had obtained a divorce removed presumption that previous marriage 
had been dissolved either by death or divorce, and supported jury’s 
finding that named defendant was not the lawful husband of intestate at 
time of her death, in absence of proof of dissolution of previous marri¬ 
age. Judgment affirmed. 

Peacock v. Peacock , J96 Georgia 441, 26 S.E. 2d 608, Code 53- 
102, specifies those persons who are able to contract a marriage, and 
lists as one of the disabilities to contract a marriage, a previous mar¬ 
riage undissolved. 

In Cooper v. Cooper , 88 Georgia App. 355, 76 S.E. 2d 726. (1) 
Evidence adduced that although applicant had lived with one George Mob¬ 
ley and had an illegitimate offspring, that the affair was meretricious 
and not a valid common law marriage. (2) That the purported ceremon- v > 
ial marriage to one, Harry Newton and the applicant was void because 
Harry Newton was laboring under the disability of a prior valid undis¬ 
solved ceremonial marriage. 
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In Lawrence v. Lawrence, 70 S. E. 2d 549, Court held where 
cohabitation between parties was illicit in its inception, the illicit re¬ 
lation will be presumed to have continued throughout period of cohabita¬ 
tion, in absence of proof to contrary. 

In Connor v. Rainwater , Supreme Court of Georgia, April Term 
1946, 200 Georgia 866: To constitute a valid marriage in this State, 
there must be parties able to contract. Code Sec. 53-101. A party 
to a previous marriage undissolved is unable to contract marriage. 

Sec. 53-102. 

A Subsequent Ceremonial Marriage Cannot Have 
The Effect Of Dissolving A Prior Marriage With- 
out Benefit Of Divorce. _ 

In Campbell v. Allen, et al. , 208 Georgia 274, 66 2nd South Eas¬ 
tern Reporter, Supreme Court of Georgia, July 10, 1951, the Honorable 
Justice Almand, said: ?t We are unable to see any distinction between a 
void ceremonial marriage and a void common-law marriage, or why 
the issue before annulment of the former are legitimate and the issue 
of the latter are illegitimate. 

A Second Marriage Which Is Void Creates No 
Marital Rights. _ 

In Brown v. Parks , 169 Georgia 609, 10 S. E. 340, 71 A. L. R. 

271; Pickren v. Pickren, 190 Georgia 609, 10 S. E. 2d 40; and Barnett 
v. Barnett , 191 Georgia 501, 13S.E. 2d 19, holding absolutely void a 
marriage entered into between parties where the plaintiff had a living 
spouse from whom no divorce had been obtained. Therefore it must 
be accepted as a matter of law that, in the absence of a dissolution of 
her previous marriage by a valid divorce, the petitioner in the present 
case was unable to contract a legal marriage with the defendant. T lf 
not his wife, then she is not entitled to alimony and attorney's fees." 

I 

(end of quote by Justice Duckworth of Supreme Court of Georgia - 
September 8, 1944). 
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A Finding That A Second Marriage Is Valid In 
The Face Of A Valid Prior Subsisting Marriage 
Offends The Public Policy And Violates The Laws 
Of The State Of Georgia __ 

In Christopher v. Christopher , 198 Georgia 361, 31 S. E. 2d 818, 
the following rules of law were handed down in an opinion by Justice 

• i 

Duckworth. 

1. Comity will not be applied where divorce decree is obtained 
in a foreign state under circumstances which offend public policy of 
Georgia as found in its Constitution and Statutes and Decisions of its 
Courts. 

! 

2. A void judgment of a foreign country, obtained by fraudulent 
representations as to residence, may be attacked in any court in state 
and by any person whenever material to his interest. 

3. The public policy of state cannot be circumvented by any ac¬ 
tion or agreement of individuals, and such public policy prevents rec¬ 
ognition of a decree of divorce fraudulently obtained in a foreign country 
in a court without jurisdiction of the parties. 

4. Fact that defendant, in divorce action, had encouraged or collabo¬ 
rated with petitioner in fraudulently obtaining a void divorce decree from 
petitioner* s first husband in a foreign country, did not estop defendant 
from attacking foreign decree as void and against public policy of state. 

In Peacock v. Peacock , June 11, 1943 - Rehearing Denied July 9, 
1943, 196 Georgia Reports, p. 441. 

Justice Duckworth said: "Finding ourselves, then compelled by 
no preponderating force of authority to the adoption of a doctrine so 
loose as that which would be necessary to sustain the marriage claimed 
to exist in this case, we are unwilling to do so. It seems to us that 
grave consideration of public policy forbid it; that it would be alien to 
the customs and ideas of our people, and would shock their sense of 
propriety and decency. That it would tend to weaken the public estimate 
of the sanctity of the marriage relation; to obscure the certainty of the 
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rights of inheritance; would be opening a door to false pretences of mar¬ 
riage, and to the imposition upon estates of suppositions heirs; and would 
place honest, God ordained Matrimony and mere meretricious cohabita¬ 
tions too nearly on a level with each other. " 

Finally The Court’s Decision Below Would Violate 
The National Service Life Insurance Act of 1940 
Which Confines The Class Of Devolutionary Takers 
To The Spouse And Blood Relatives Of the Insured, 

And Would TT Flout An Unmistakable Legislative Pur- 
pose, Expressed In A Clear Congressional Command” . 


CONCLUSION 

The premises considered, it is sincerely urged to this honorable 
court that the judgment in this cause be reversed. 

Respectfully submitted, 

A. Lillian C. Kennedy 

Eugene A. Chase 

3200 - 13th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 


T 


PLEADINGS AND DOCUMENTARY EVIDENCE 

i 


I 

i 

33 IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 

Plaintiff j 

v. ) Civil Action No. 2658-53 

LUCILLE SIMMONS TERRELL \ ! 

NELLIE B. TERRELL WHEELER and ' 

BURNETT TERRELL, SR., ' 

Defendants. ) 

COMPLAINT IN THE NATURE OF INTERPLEADER 


Comes now the plaintiff, the United States of America, by its counsel 
Leo A. Rover, United States Attorney, in and for the District of 
Columbia, D. Vance Swann and Harold H. Fischer, Attorneys, Depart¬ 
ment of Justice, and brings this action against Lucille Simmons Terrell, 
Nellie B. Terrell Wheeler, and Burnett Terrell, Sr., and would 
respectively show the court as follows: 

1. That this is an action in the nature of a bill of interpleader 

brought by the plaintiff pursuant to Section 19 of the World War Veterans 

Act of 1924, as amended, and Section 617 of the National Service Life 

Insurance Act of 1940, as amended (Sections 445 and 817, Title 38, 

U. S.C.A.), against the defendants named herein, who have, or claim 

to have, an interest in two policies of National Service Life Insurance 

issued by the plaintiff, the United States of America, to Burnett Terrell 

under certificates numbered N-1773 132 and N-13 149 795; that the 

present addresses of the defendants are as follows: 

Mrs. Lucille Simmons Terrell 
2110 Eye Street, N.E. 

Apartment 11 
Washington 3, D. C.; 





2 


Mrs. Nellie B. Terrell Wheeler 
1226 O Street, N.W. 

Washington 5, D. C.; 

Mr. Burnett Terrell, Sr. 

101 Central Avenue 
Chattanooga, Tennessee. 

2. That the insured, Burnett Terrell, entered active service in the 
United States Army on October 4, 1939, and died while in active military 
duty on November 8, 1944; that while in active military service the 
insured applied for $3,000.00 of National Service Life Insurance effec¬ 
tive April 6, 1942, under Certificate N-1773 132, for which he named 
Lucille Terrell, wife, as principal beneficiary and Burnett Terrell, 
father, as contingent beneficiary; that effective July 21, 1943, the insur¬ 
ed was issued additional National Service Life Insurance in the amount 
of $7,000.00 under Certificate No. N-13 149 795, for which he named 
Lucille Terrell, wife, as the principal beneficiary without designating 
any contingent beneficiary; and that both policies of insurance were in 
force at the date of the veterans death. 

3. That following the death of the insured the designated principal 
beneficiary, Lucille Terrell, made proof of relationship and received 
an award of insurance installments under both policies of insurance 
referred to above; that these payments were suspended in May of 1952 
upon receipt of a claim by Nellie B. Terrell Wheeler in which she 
alleged that she was the widow of the insured; that a total of $3,679.13 
was paid to the designated beneficiary Lucille Terrell up to the time 
payments was stopped; and that the plaintiff is entitled to a credit in the 
amount of $3,679.13 representing the amount of the monthly installments 
heretofore paid to Lucille Terrell. 

4. That information contained in the Veterans Administration file 
for Burnett Terrell indicates that the insured married Nellie B. Jackson 
in March of 1931 in Georgia; that the insured married Lucille Simmons 
in the same state on August 4, 1942; that Nellie Jackson Terrell went 
through a ceremonial marriage with one Elijah Wheeler in Georgia, 
under the name of Nellie Jackson, on August 29, 1940, a date prior to 




the date of the insured’s death; that the Ordinary, Clark County, 

Georgia, in a letter dated September 4, 1952, reported that Nellie B. 
Jackson had stated at the time of her marriage to Elijah Wheeler that she 
35 had previously been married and divorced in Clark County, Georgia, 

however that he had searched the civil records from 1926 to the date of 

i 

his communication and that there was no record! of a divorce between the 

i 

insured and Nellie Jackson Terrell; that Nellie Jackson, despite her 
representation at the time of her marriage to Elijah Wheeler, now 
contends that her marriage to the insured was hot dissolved by divorce 
and that she was his unremarried widow at the tiime of his death; that 
there is evidence in the Veterans Administratioh file that Nellie Jackson 
and the insured did not consistently reside together as man and wife; 

i 

and that divorce records have been searched at numerous places at which 
it is shown that either the insured or Nellie Jackson resided over the 
period intervening between the date of their marriage and the date of 

the veteran’s death and no record has been found of any divorce between 

i 

them at any of such places. 

5. That notice of the intention to institute this action has been given 

i 

to each of the defendants by letters dated March 16, 1953, and sent by 

registered mail as provided by Section 19 of the World War Veterans 

j 

Act of 1924, as amended (Title 38, U.S.C.A., 445 incorporated by 
reference in Section 817). 

WHEREFORE, this plaintiff prays that the defendants and each of 
them be cited to appear and answer herein; that the court determine 
which defendant or defendants are entitled to the remaining unpaid 
insurance benefits under Policies Nos. N-1773 132 and N-13-149 795; 
that this plaintiff, the United States of America, be forever released 
from any and all liabilities on account of the insurance contract issued 
to the said Burnett Terrell, and be granted such other and further 
relief to which it may be entitled. 

D. Vance Swann, Attorney Leo A. Rover 

Department of Justice United States Attorney 

Harold H. Fischer, Attorney 
Department of Justice 
Attorneys for Plaintiff 
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36 [Filed July 3, 1953] 

ANSWER OF DEFENDANT, NELLIE B. TERRELL 
WHEELER TO COMPLAINT FOR INTERPLEADER: 

AND CROSS-CLAIM 

The answer of the defendant, Nellie B. Terrell Wheeler respectfully 
represents unto this Honorable Court as follows: 

1. The defendant admits the allegations contained in paragraph 1 of 
plaintiff's complaint, except for the fact that defendant Nellie B. Terrell 
now resides at 1755 Swann Street, N. W., in the District of Columbia. 

2. The defendant is without sufficient information to form a belief 
as to the truth of the allegations contained in paragraphs 2 and 3 of 
plaintiff's complaint. 

3. The defendant admits the first item in paragraph 4, and as to this 
item states that she was lawfully married to the insured, Burnett Terrell, 
deceased, in March 1931, in the State of Georgia and that to the best of 
her knowledge, information and belief said marriage was in full force 
and effect at the time of insured's death. 

4. The defendant is without sufficient information to form a belief 
as to the truth of allegations contained in remainder of paragraph 4 and 
of paragraph 5. 

WHEREFORE, the premises considered, the defendant prays that she 
be awarded the remaining unpaid insurance benefits under policies 
Nos. N-1773 132 and N-13 149 795. 

37 CROSS-CLAIM AGAINST DEFENDANT 

LUCILLE SIMMONS TERRELL 

Having fully answered the complaint herein, and by way of cross-claim 
against Lucille Simmons Terrell, one of the defendants herein, defendant 
^ Nellie B. Terrell Wheeler says: 

1. That she was married to insured Burnett Terrell in the State of 
Georgia in March 1931, and that two children, Alphonza Terrell, age 

21, and Betty Louise Terrell, age 18, were born as a result of this union. 

2. That said marriage was never dissolved by divorce decree. 





5 I 

I 

I 

3. That whatever relationship existed between Lucille Simmons 
Terrell and the decedent was void and of no legal effect due to the 

i 

impediment which was never removed. 

4. That at the time of the insured’s death, the marriage of defendant 
Nellie B. Terrell was in full force and effect. I 

j 

5. That she, Nellie B. Terrell, is entitled to insurance benefits 
under policies Nos. N-1773 132 and N-13 149 795. 

WHEREFORE, this defendant demands: 

1. That this Honorable Court declare defendant Nellie B. Terrell 
as the legal widow of the decedent. 

i 

2. That the defendant Lucille Simmons Terrell be required to pay 
to this defendant, Nellie B. Terrell, the amount of $3,679.13, hereto- 

i 

fore paid to Lucille Simmons Terrell. 

3. That this Honorable Court declare that defendant Nellie B. Terrell 
is entitled to the remaining insurance benefits under policies 

Nos. N-1773 132 and N-13 149 795. 

4. Such other and further relief as may be just and proper. 

/s/ Nellie B. Terrell Wheeler 

♦ * * * * ****** 

38 DISTRICT OF COLUMBIA, ss: 

Nellie B. Terrell Wheeler, being first duly sworn on oath, deposes 
and says that she has read the foregoing answer to complaint for Inter¬ 
pleader and Cross-Claim by her subscribed, that she knows the contents 
thereof, and that the matters and things therein stated she verily believes 
to be true. 

/s/Nellie B. Terrell Wheeler 

Subscribed and sworn to before me 
this day of July, 1953 

/s/ Hazel P. Tucker 
Notary Public, D. C. 

LAW OFFICES: 

CHASE & KENNEDY By: A. LiHian C. Kennedy 

3200 13th Street, N.W. 

AD. 2-6564 DE. 2-7816 

(Certificate of Service) 
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39 [Filed July 6, 1953] 

THE ANSWER OF LUCILLE SIMMONS TERRELL, 

DEFENDANT 

Comes now the defendant, Lucille Simmons Terrell, and respectfully 
shows to this Court as follows: 

1. The defendant admits the allegations contained in Paragraphs One, 
Two, and Three of the complaint. 

2. Answering Paragraph Four of the complaint, the defendant states 
that she has no knowledge whatsoever concerning any prior marriage of 
Burnett Terrell; that she has no knowledge whatsoever concerning the 
defendant, Nellie Jackson Terrell, and the alleged marriage ceremony 
of the said Nellie Jackson Terrell with Burnett Terrell, or anyone else; 
that until the receipt of a claim she had been advised and believed, and 
still believes that the aforesaid Burnett Terrell was unmarried at the 
time he married her and, therefore, denies that the defendant, Nellie 
B. Terrell Wheeler was married to Burnett Terrell. 

3. Further answering Paragraphs Two and Four of the complaint, 
this defendant says that she is the only person entitled to the remaining 
unpaid insurance benefits under Policy Numbers N-1773 132 and 

N-13 149 795, set out in Paragraph Two. 

WHEREFORE, this defendant prays that the Court determine that she 

40 is entitled to the remaining unpaid insurance benefits under Policy 

Numbers N-1773 132 and N-13 149 795, and that she be granted such 

other and further relief to which she may be entitled. 

/s/ Mrs. Lucille Terrell 
Lucille Simmons Terrell 

DISTRICT OF COLUMBIA, SS: 

Lucille Simmons Terrell, being first duly sworn, on oath, according 
to law, deposes and says: That she has read the foregoing Answer by 
her subscribed and knows the contents thereof, and that the matters and 
things stated therein of her own personal knowledge are true, and those 
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i 

i 


41 


stated upon information and belief, she believes to be true. 

/ / i 

/s/ Mrs. Lucile Terrell 
Lucille Simmons Terrell 

i 

Subscribed and Sworn to before me 
this 2 day of July, 1953 

/s/ Carl I. Mills 
Notary Public, D. C. 

! 

i 

My Commission Expires: Nov. 15, 1955 

i 

/s/ Denis K. Lane 


Attorney for Defendant, 

Lucille Simmons Terrell 

426 Fifth Street, N.W. 
Washington, D.C. 

(Certificate of Service) 


[ Filed July 30, 1953] 


ANSWER TO CROSS-CLADk 


The defendant, Lucille Simmons Terrell, in answer to the Cross- 
Claim states as follows: 


FIRST DEFENSE 

I 

i 

The Cross-Claim fails to state a cause of action. 

i 

SECOND DEFENSE 

1. That she denies each and every allegation contained in Paragraphs 
One, Two, Three, Four, and Five of the Cross-Claim. And further 
answering the Cross-Claim incorporates by reference the allegations 
contained in the Answer heretofore filed by her. 

WHEREFORE, the premises, considered, the defendant requests as 
follows: 
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1. That upon hearing that the Cross-Claim be dismissed. 

/s/ Lucile Simons Terrell 
LUCILLE SIMMONS TERRELL 

/s/ Denis K. Lane 

Attorney for Defendant, Lucille 

Simmons Terrell 

426 Fifth Street, N.W. 

Washington 1, D.C. 

(Certificate of Service. 

* * * * * ****** 

43 [ Filed December 30, 1954] 

MOTION FOR SUMMARY JUDGMENT 

The defendant, Nellie B. Terrell Wheeler, by her Attorneys, 

A. Lillian C. Kennedy and Eugene A. Chase, moves this Honorable 
Court for summary judgment in the above entitled cause, pursuant to 
Rule 56 of the Federal (Rules) of Civil Procedure, and for grounds of 
this motion says: 

1. There is no genuine issue of fact herein involved in order to 
determine to whom unpaid insurance benefits under Policy Number 
N-1773 132 and N-13 149 795 should be made. 

2. The only issue to be determined is a legal issue. 

3. That defendant Nellie B. Terrell in her answer to the action 
brought by the Government in the nature of a bill interpleader sets forth 
that she was married to the decedent Burnett Terrell on March 24, 1931, 
and that as a result of this union two children, Betty Louise and Alphonza 
Terrell were born. 

4. That defendant Nellie B. Terrell has never been divorced from 
the insured decedent nor has she ever been served with notice of any 
divorce action by the decedent. 

5. That defendant Lucille Simmons Terrell in her answer, dated 
July 2, 1953 merely states that she believes that Burnett Terrell, the 


44 
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! 

deceased insured, was unmarried at the time he married her and that 

she therefore denies that the defendant Nellie B j Terrell Wheeler was 

i 

married to Burnett Terrell. 

i 

6. That defendant's answer is of no substance and shows on its face 

i 

that defendant Lucille Simmons Terrell has no Valid ground of defense 
to this action. 

i 

i 

7. That the fact of the marriage of defendant Nellie B. Terrell 

Wheeler to the deceased insured prior to insured's marriage to defend- 

i 

ant Lucille Simmons Terrell has been uncontroverted. 

8. That search made by the Veterans Administration of various 
counties in the State of Georgia reveal no divorce action by or between 

i 

defendant Nellie B. Terrell and the deceased insured. 

i 

9. That the attached documents, Points and Authorities, and Affidavit, 
attached hereto be made a part hereof. 

WHEREFORE, this defendant prays that thisj Honorable Court grant sum- 

i 

mary judgment in favor of defendant Nellie B. Terrell on her claim 

j 

and cross-claim in the above entitled cause. 

/s/ A. Lillian C. Kennedy 

Attached Documents: Eugene A. Chase 

(1) Marriage Certificate Attorneys for defendant 

(2) Two Birth Certificates Nellie B. Terrell Wheeler 

(3) Evidence of search 3200 13th Street, N.W. 

for Divorce Record Ad. 2-6564 

(Certificate of Service) 

i 

* * * * * ****** 
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1. That upon hearing that the Cross-Claim be dismissed. 

/s/ Lucile Simons Terrell 
LUCILLE SIMMONS TERRELL 

/s/ Denis K. Lane 

Attorney for Defendant, Lucille 

Simmons Terrell 

426 Fifth Street, N.W. 

Washington 1, D.C. 

(Certificate of Service. 

***** ****** 

43 [ Filed December 30, 1954] 

MOTION FOR SUMMARY JUDGMENT 

The defendant, Nellie B. Terrell Wheeler, by her Attorneys, 

A. Lillian C. Kennedy and Eugene A. Chase, moves this Honorable 
Court for summary judgment in the above entitled cause, pursuant to 
Rule 56 of the Federal (Rules) of Civil Procedure, and for grounds of 
this motion says: 

1. There is no genuine issue of fact herein involved in order to 
determine to whom unpaid insurance benefits under Policy Number 
N-1773 132 and N-13 149 795 should be made. 

2. The only issue to be determined is a legal issue. 

3. That defendant Nellie B. Terrell in her answer to the action 
brought by the Government in the nature of a bill interpleader sets forth 
that she was married to the decedent Burnett Terrell on March 24, 1931, 
and that as a result of this union two children, Betty Louise and Alphonza 
Terrell were born. 

4. That defendant Nellie B. Terrell has never been divorced from 
the insured decedent nor has she ever been served with notice of any 
divorce action by the decedent. 

5. That defendant Lucille Simmons Terrell in her answer, dated 
July 2, 1953 merely states that she believes that Burnett Terrell, the 
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deceased insured, was unmarried at the time he married her and that 

! 

she therefore denies that the defendant Nellie B.j Terrell Wheeler was 
married to Burnett Terrell. 

6. That defendants answer is of no substance and shows on its face 
that defendant Lucille Simmons Terrell has no valid ground of defense 

I 

to this action. 

i 

7. That the fact of the marriage of defendant Nellie B. Terrell 
Wheeler to the deceased insured prior to insured's marriage to defend- 

H • ^ 

ant Lucille Simmons Terrell has been uncontroverted. 

8. That search made by the Veterans Administration of various 
counties in the State of Georgia reveal no divorce action by or between 

i 

defendant Nellie B. Terrell and the deceased insured. 

9. That the attached documents, Points and jAuthorities, and Affidavit, 

I 

attached hereto be made a part hereof. 

i 

WHEREFORE, this defendant prays that this Honorable Court grant sum- 

mary judgment in favor of defendant Nellie B. Terrell on her claim 

| 

and cross-claim in the above entitled cause. 

/s/ A. Lillian C. Kennedy 

Eugene A. Chase 

Attorneys for defendant 
Nellie B. ^Terrell Wheeler 
3200 13th Street, N.W. 


Attached Documents: 


(1) Marriage Certificate 

(2) Two Birth Certificates 

(3) Evidence of search 
for Divorce Record 


Ad. 2-6564 


(Certificate of Service) 


* 



48 [Exhibit I] 


STATE OF GEORGIA 
DEPARTMENT OF PUBLIC HEALTH 
T. F. SELLERS, M. D., DIRECTOR 

ATLANTA 

CERTIFIED COPY 153220 

CERTIFICATE OF BIRTH 

GEORGIA STATE BOARD OF HEALTH 31-13670 
BUREAU OF VITAL STATISTICS 

1. Place of Birth Registered No. : 135 

County : Clark Militia District (Number and Name) 216 Alhine 

State of Georgia 

City or Town: Athens, Ga. Non Resident (Yes or No,) Yes. 

Street and Number (No.) 546 ( Street) So. Paris 

2. Full Name of Child : Alfonia Terrell 

3. Sex: Male **** 6. Legitimate? (Are parents married): Yes. 

7. Born: Alive on April 26th (26th) 1931 at 11:30 P.M. 

8. Full Name : Burnett Terrell (Father) 9. Residence (P.O. Address): 

Athens, Ga. 

10. Color or Race: Negro. 11. Age At Last Birthday: 17 (years) 

12. Birthplace (P.O. Address) : Oglethorpe 

13. Occupation . 13a. Trade, profession, or particular kind of work 

fl Qne ^ as S pj nnery sawyer, bookkeeper, etc. : 

Common Labor. 

14. Mother . Full Maiden Name : Nellie Bell Jackson 

15. Residence: Athens, Ga. 16. Race or Color: Negro 

17. Age at last Birthday: 17 (years) 18. Birthplace: Clark, Co. 

19. Occupation . 19a. Housewife 

20. Number of children born alive to this mother, not counting this 
birth: O. 

21. Number of Children of this mother living, not counting this birth: O 
21a. Number of Stillbirths of this mother, not counting this birth: O 
(b) Was a one per cent solution of silver nitrate used in this baby's 

eyes as provided by law? (yes or ne): Yes. 





22. Certificate of Attending Physician or Midwife. 

I hereby certify, That I attended the birth of the above mentioned 
child who was born as stated in item (7). 

Physician j 

/s/ Andrey M. Jones, M.D. 

Athens, Georgia, 

May 2nd, 1931 

j 

This is to certify that the above is a true and correct copy of the 
original certificate, which has become a perpetual record in the archives 
of the Georgia Department of Public Health. N0t valid unless counter¬ 
signed in the Division of Vital Statistics. 


/s/ 

Director 

Georgia Department of Public 
Health 


/s/ M. Lacy 

i 

Records Custodian, Director 
Division of Vital Statistics 

i 

By: /s/ j 

Division of Vital Statistics 


Date: December 1, 1954 



[Exhibit II] 


CERTIFICATE OF BIRTH 

GEORGIA DEPARTMENT OF PUBLIC HEALTH 15598 

BUREAU OF VITAL STATISTICS Register No. 1483 

1. Place of Birth. County: Fulton Militia District***: 1061 State of 

_ — ~ Georgia 

City or Town: Atlanta *** Non-Resident (Yes or No) : No. 

*** (Street) Grady Hospital 

2. Full Name of Child: Betty Terrell 3. Sex: Female. *** 

6. Legitimate: Yes. 7. Born: Alive on April 1, 1935 at 6:10 P. M. 

8. Full Name Father: Bonnie Terrell 9. Residence: Unknown. 

10. Color or Race: Colored 11. Age at last birthday: 24 (years) 

12. Birthplace : Athens, Ga. 13. Occupation* **: Chauffer, Traveling 

Salesman. 

14. Mother Full Maiden Name: Nellie Jackson. 

* 

15. Residence : 24 Davis St., N.W. 16. Color or Race: Colored. 

17. Age at last birthday : 19 (years) 18. Birthplace: Maxeys, Ga.; 

Green Co. 

19. Occupation: Housekeeper. Own Home. 

20. Number of children born alive to this mother, not counting this birth: 2 

21. Number of children of this mother living, not counting this birth: 2 
21a. Number of stillbirths of this mother, not counting this birth: O 

(b) Was a one per cent solution of silver nitrate used in this baby T s eyes 
as provided by law/ (yes or no): Yes. 

22. Certificate of Attending Physician or Midwife. 

Physician 

/s/W. P. Hixon, M.D. 

Grady Hospital 
April 1, 1935 

Filed: April 8, 1935 

Signed: L. Thornton (Local Registrar) 

This is to certify that the above is a true and correct copy of the 
original certificate, which has become a perpetual record in the archives 
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of the Georgia. Department of Public Health. Not valid unless counter¬ 
signed in the Division of Vital Statistics. 


/s/ 

Director 

Georgia Department of Public 
Health 


/s/ M. Laby 

Records Custodian, Director 
Division of Vital Statistics 


By: /s/ 

Division of! Vital Statistics 


Date: December 1, 1954 


51 [Exhibit m] 

VETERANS ADMINISTRATldN 

WASHINGTON, 25, D. C. i 

Aug. 25, 1952 

In Reply Refer To: 8BAAA 
XC. 3 748 208 

TERRELL, Burnett 

i 

Mrs. Nellie B. Terrell Wheeler 
1226 O Street, N.W. 

Washington 5, D. C. 

Dear Mrs. Wheeler: 

This is in reference to your application for benefits in the case of the 
above named veteran. 

The certified copy of the public record of your marriage to Elijah 
Wheeler on August 29, 1940, has been received, as has also the letter 
concerning the various places of your residence subsequent to the date 
of your marriage to the veteran and up to the time of your marriage to 
Mr. Wheeler. 

In order that further consideration may be given to your possible 
entitlement to benefits, it will be necessary that you furnish evidence 
from various courts in which both you and the veteran lived, as to 
whether or not any divorce action was ever initiated by either you or 
the veteran for the purpose of dissolving your marriage. For this 
purpose, it is requested that you furnish statements of records of search 
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from the courts which will hereafter be named, showing whether or not 
any divorce actions were entered into or concluded between Burnett 
Terrell and Nellie B. Jackson: 

1. Clerk of Superior Court for Clarke County, Athens, Georgia, 
for the years 1931 to 1940, inclusive; 

2. Clerk of Superior Court for Fulton County, Atlanta, 

Georgia, for the years 1936 to 1939, inclusive; 

3. Clerk for Superior Court for Lamar County, Barnesville, 
Georgia, for the year 1942; 

4. Clerk of Superior Court of Muscogee County, Columbia, 
Georgia, for the year 1944; 

5. Clerk of Circuit and Chancery Courts for Hamilton County, 
Chattanooga, Tennessee, for the years 1935 to 1939, 
inclusive; 

6. Clerk of Superior and Circuit Courts of Marion County, 
Indianapolis, Indiana, for the years 1939 to 1942, inclusive; 

52 7. Clerk of Court of Hardin County, Elizabethtown, Kentucky, 

for the years 1942 to 1943; 

8. Clerk of County Court of San Luis Obispo, California, for 
the year 1943. 

It is also requested that you furnish information sworn to before a 
notary public whether you ever took any action to obtain a divorce from 
Burnett Terrell. 

Failure to furnish the evidence herein requested within sixty days 
from the date of this letter may preclude the payment of any benefits 
based on the pending claim. 

Very truly yours, 

/s/ R. J. Hinton 
Director 

Dependents and Beneficiaries 
Claims Service 

***** ****** 



! 
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53 [Exhibit IV] [ Filed December 30, 1954] 

MARRIAGE CERTIFICATE 

i 

STATE OF GEORGIA 
CLARKE COUNTY 

I 

This certifies that Burnett Terrell and Nellie B. Jackson were united 
in the Holy Bonds of Matrimony by Rev. R. H. Hall on the 24th day of 
March in the year of our Lord 1931. 

As it appears in my office in Marriage Record Book "3" 
Page 567 This 8th day of July 1953. 

/s/ Ruby Hartman 

[Seal] Ordinary 


58 [ Filed September 9, 1955] 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This cause having been submitted to the court in this interpleader 
proceeding and it appearing to the court that the controversy in this 
cause is whether the defendant, Lucille Simmons Terrell, or the 
defendant, Nellie B. Terrell Wheeler, was the lawful widow of the 
insured, Burnett Terrell, so as to be entitled to the amount of the 
proceeds of the two National Service Life Insurance policies here in 
suit, and the court having duly considered the pleadings, the evidence, 
and the arguments of counsel, and being fully advised in the premises, 
hereby makes the following findings of fact and conclusions of law: 

FINDINGS OF FACT 


1. That Burnett Terrell, hereinafter referred to as the insured, 
entered the military service of the United States October 4, 1939, and 
died in the line of . duty, while in such service, on November 8, 1944. 

2. That the insured applied for $3,000 of National Service Life 
Insurance on April 6, 1942, under Certificate N-l 773 132 naming 
Lucille Terrell, wife, as principal beneficiary and Burnett Terrell, 


\ 
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father, as contingent beneficiary and that on July 21, 1943, the insured 
applied for $7,000 additional National Service Life Insurance under Certi¬ 
ficate N-13 149 795, designating Lucille Terrell, wife, as principal bene¬ 
ficiary and naming no contingent beneficiary. 

3. That the said $10,000 of National Service Life Insurance was in 
force at the time of the insured’s death. 

4. That after the death of the insured, the designated principal 
beneficiary, Lucille Simmons Terrell, applied for the death benefits 
of the above-noted policies and an award of insurance installments was 
made in her favor. 

5. That under the said award Lucille Simmons Terrell was paid 
monthly installments at the rate of $12. 01 under N-1773 132 and $28.42 
under N-13 149 795 effective November 8, 1944, until May 8, 1952, when 
payments were suspended because of the submission of a claim for the 
defendant, Nellie B. Terrell Wheeler, alleging that she was the widow 

of the insured. 

6. That the evidence was insufficient to establish the claim of 
Nellie B. Terrell Wheeler. 

7. That the evidence established that Lucille Simmons Terrell was 
the lawful widow of the insured at the time of his death. 

CONCLUSIONS OF LAW 

1. That the Court has jurisdiction of the subject matter of this liti¬ 
gation and the parties thereto. 

2. That the defendant, Lucille Simmons Terrell, as principal bene¬ 
ficiary of the policies of insurance here in suit is entitled to the resump¬ 
tion of payments under the said policies commencing May 9, 1952, the 
day following the suspension of installment payments under the said pol¬ 
icies. 

3. That Dennis K. Lane, 426 5th Street, N. W., Washington, D. C., 
attorney of record for the defendant, Lucille Simmons Terrell, is entitled 
to a reasonable attorney’s fee for the services he has rendered the said 


defendant in this litigation which the court fixes pursuant to the provisions 
60 of Section 551, Title 38, as ten percentum of the installments which have 
accrued since May 8, 1952, the date on which payments were suspended 
to Lucille Simmons Terrell to the date of this judgment as well as ten 
percentum (10%) of any and all future installments which may hereafter 
be paid to Lucille Simmons Terrell by virtue of and as a result of this 
judgment. 

Let judgment-be -entered-aeeerdkigly-this-Q -day of-June-,- 4-955. 

/s/ Matthew F. McGuire 
United States District Judge 

***** ****** 

61 [ Filed September 9, 1955] 

JUDGMENT 

This interpleader cause having come on for trial before the court 
without a jury; and the court having duly considered the pleadings, the 
evidence and the arguments of counsel; and the court having on June 14, 
1955, rendered a memorandum opinion finding the issues against the 
defendants, Nellie B. Terrell Wheeler and Burnett Terrell, Sr., and in 
favor of the defendant, Lucille Simmons Terrell, and having this date 
entered Findings of Fact and Conclusions of Law, it is this 6th day of 
September 1955: 

Ordered, Adjudged and Decreed, as follows: 

1. That the defendants, Nellie B. Terrell Wheeler, and Burnett 
Terrell, Sr., are not entitled to recover anything of and from the plain¬ 
tiff, the United States of America, under the policies of National Service 
Life Insurance herein sued upon. 

2. That the defendant, Lucille Simmons Terrell, as designated s 
beneficiary under the said policies, do have and recover of and from 

the plaintiff, the United States of America, in accordance with the terms 
of the said policies, monthly installments of insurance at the rate of 
$12.01 under N -1 773 132 and $28.42 under N-13 149 795 commencing 
62 May 9, 1952, the day following the discontinuance by the Veterans 


Administration of the administrative award in her favor. 

3. That the plaintiff, the United States of America, deduct ten 
percentum (10%) of the total sum of the installments which have accrued 
to the defendant, Lucille Simmons Terrell, to date, and also ten percen 
turn (10%) of any and all future installments which may be paid to the 
said defendant under the said policies, by virtue of and pursuant to this 
judgment, and pay the same to Dennis K. Lane, her attorney of record, 
for services rendered on her behalf in this action. 

/s/ Matthew F. McGuire 
United States District Judge 

Approved As To Form: 

Leo A. Rover Oliver Gasch 

United States Attorney Assistant U. S. Attorney 

Harold H. Fischer 
Attorney, Department of Justice 

Attorneys for Defendant 

A. Lillian C. Kennedy Dennis K. Lane 

Attorney for defendant, Nellie Attorney for defendant, Lucille 

B. Terrell Wheeler Simmons Terrell 

***** ****** 


[ Filed November 4, 1955] 


NOTICE OF APPEAL 

Notice is hereby given this 4th day of November 1955, that Nellie B. 
Terrell Wheeler hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
6th day of September 1955, in favor of Lucille Simmons Terrell against 
said Nellie B. Terrell Wheeler. 

Copies to: /s/ A. Lillian C. Kennedy 


1. Leo Rover. U.S. Dist. Atty. 

2. Harold H. Fisher, Justice 
Dept. 

3. Chambliss, Chambliss and Brown 
Provident Bldg., Chattanooga, Tenn. 

4. Dennis K. Lane, Esq. 

426 - 5th St., N.W., Washington, D.C. 


Attorney for Nellie B. Terrell 
Wheeler 

3200 - 13th Street, N.W. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

i 

i 

i 

1 [ Filed January 23, 1956] 

Washington,; D.C. 

Monday, April 18, 1955 

i 

Before Judge Matthew F. McGuire at 10 a.m.| today. 

Appearances: 

i 

For the United States: 

Mr. Harold H. Fischer 

i 

For the defendant Lucille Simmons Terrell: 

Mr. Denis K. Lane 

For the defendant Nellie B. Terrell Wheeler: 

Mr. Eugene A. Chase 
Mrs. A. Lillian C. Kennedy 

* * * * * ****** 

9 NELLIE B. TERRELL WHEELER 

one of the defendants, called as a witness by her counsel and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MRS. KENNEDY: 

Q. Will you please tell His Honor your name and the present address — 
the name you use. A. Nellie B. Terrell Wheeler. 

Q. How old are you? A. Forty. 

Q. How far did you go in school? A. Fifth grade. 

Q. Where were you born? A. Greene County. 

Q. What state? A. The State of Georgia. 

Q. Did you know the decedent, Burnett Terrell, Jr. ? A. Yes, I did. 
Q. Did there come a time when you were married to him? A. There 
was, yes. 

Q. When was that? A. In 1931. 

Q. Where? A. In Athens, Georgia. 
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MRS. KENNEDY: May it please the Court, I filed with a motion 
all of my exhibits. We have there in the record a marriage certificate 
I would like to show Mrs. Terrell Wheeler. 

THE COURT: How old are you? 

THE WITNESS: Forty. 

THE COURT: How old was he, at the time you married him? 

THE WITNESS: He was 29. 

THE COURT: You mean the so-called exhibit, a marriage certificate, 
State of Georgia, Clarke County, which certifies that Burnett Terrell, Jr. 

i 

and Nellie Jackson were united in the holy bonds of matrimony on the 
24th day of March 1931? Mr. Lane, have you seen this? 

MR. LANE: I have, if Your Honor please. 

THE COURT: Is that what you mean? 

MRS. KENNEDY: Yes. I would like to offer that in evidence. 

THE COURT: It is admitted, No. 1. 

(The marriage certificate was 
marked and received in evidence 
as Defendant Nellie B. Terrell 
Wheeler Exhibit No. 1.) 

BY MRS. KENNEDY: 

Q. As a result of this marriage, were any children born? A. Yes, 
there was. 

Q. How many? A. Two. 

Q. Are they living now? A. They are. 

Q. Do they live with you? A. They do. 

MRS. KENNEDY: May it please the Court, we have also in the file 
their birth certificates, showing the father and mother of the children. 

I filed those with a summary motion. 

THE COURT: You mean an affidavit by the present witness that two 
children were born? 

MRS. KENNEDY: No, if Your Honor please. I filed the birth 
certificates of the two children born. 

THE COURT: Very well. Those are in evidence. 



(Two birth certificates were marked 
and received in evidence as defend¬ 
ant Nellie B. Terrell Wheeler 
Exhibits 2 and 3.) 


BY MRS. KENNEDY: 


Q. Now, did you during your husband’s, Mr. 


Terrell’s, lifetime ever 


receive any support from him for yourself or thi two children? A. No, 

I did not. | 

Q. Did there ever come a time when you went through a ceremony 
with someone else? A. Yes, there was. 

Q. Did you ever get a divorce from your husband? A. No, I did not. 

Q. Did you ever tell anyone you were divorced? A. Never, no, I 
did not. 

Q. Do you have any explanation why you went through another 

i 

ceremony? A. Well, the reason I went through a ceremony with 
Mr. Wheeler was because I had these two children. 

THE COURT: When was this? 

THE WITNESS: In 1940. 

THE COURT: All right. You had two children? 

THE WITNESS: Yes. 

THE COURT: And you went through the ceremony with Wheeler. 

Where did he live at the time and where did you go through the ceremony? 

THE WITNESS: In Athens, Georgia. 

THE COURT: In 1940? 

THE WITNESS: That is right. 

THE COURT: And what was the reason, you were about to say? 

THE WITNESS: The reason I went through the ceremony with 
Mr. Wheeler was because I had those two children to support, and I 
didn’t have anyone to help me, and I was only making three dollars a 
week. And my father died and my mother was ill and she was not able 
to help me. 

THE COURT: Wheeler knew you must have been married, if you had 
two children, did he not? 

THE WITNESS: Yes, he knew I was married. 
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THE COURT: And didn't he ask you whether you were divorced or 
not, what the situation was? 

THE WITNESS: No, he did not. 

THE COURT: He didn't ask you whether your husband was dead or 
alive ? 

THE WITNESS: He asked me was he alive. I told him I didn't know, 
because I didn't know where he was. 

THE COURT: And where did you go through this ceremony? 

THE WITNESS: Athens, Georgia. 

THE COURT: Is there an exhibit of that? 

MRS. KENNEDY: I think there is, yes, sir. 

BY MRS. KENNEDY: 

14 Q. Did there ever come a time when you started to live with 

Mr. Wheeler that your husband came back, Mr. Terrell, and you had 
a conversation? A. Yes, there did. 

Q. Tell us about that. A. He came back in 1940, with an army 
uniform on. And I didn't know where he was or nothing, until 1940. So 
he came and told me. He said, "You know, you are still my wife. We 
don't have any divorce." He said, "We are still man and wife." 

Q. Did he, after leaving then, ever make any arrangement that the 
children would get any allotment or that you would get any money? 

A. When he came back, he told me, after he had the conversation with 
me, he said he would see me before he went back. 

Q. And did he ever see you? A. No. He said he would come back 
the next week. He never came back. 

Q. Did he ever write you again? A. No, he didn't. 

THE COURT: Where is this certificate of the second marriage? 

She married Wheeler in Athens, Georgia. 

MRS. KENNEDY: I think Mr. Fischer has it. 

MR. LANE: I will go into that, if Your Honor please. 

* * * * * ****** 
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BY MRS. KENNEDY: 


Q. Did there come a time when you wrote to various counties of 

i 

Georgia to find out whether or not there had be^n a divorce? A. Yes, 
there was. 

Q. And what were you able to find out? A. Well, after they were 

i 

searching eight counties to see where he was stationed at, namely, 


whether he or I filed for a divorce or anything, 


and they couldn't find 


any record showing we had filed for divorce or anything. 


16 Q. To your own knowledge, Mrs. Wheeler, did you ever give the 
decedent, Mr. Terrell, any cause to desert you? A. No, I did not. 

Q. And did you rear the two children that you had by the decedent, 
Mr. Terrell? A. That is right. 

Q. Are they living now? A. They are. 

THE COURT: Are they living with you? 

THE WITNESS: Yes, they are. 

MRS. KENNEDY: No further questions. 

CROSS EXAMINATION 


BY MR. LANE: 

Q. Now, Mrs. Wheeler, in 1940 you desired to marry Mr. Wheeler. 
Is that correct? A. That is right. 

Q. And in connection with that it was necessary for you to go to a 
public official in Georgia and to make an application first for marriage 
license. You recall that, don't you? A. Mr. Wheeler did. 

Q. All right. Now, with respect to that, do you know whether or not 
17 Mr. Wheeler made a statement to the clerk there that you were a 
divorced woman at that time? A. No. 

MRS. KENNEDY: I object, if Your Honor please. I think he is 
asking her if she knows what Mr. Wheeler told the authorities. I don't 
know that she is in a position to answer what he told them. 
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THE COURT: I thought you were seeking to elicit from this witness 
the fact that she knew Wheeler had made an application to marry her as 
a divorced woman. 

MR. LANE: That is correct. 

THE COURT: She may answer. 

***** ****** 

18 BY MR. LANE: 

Q. Mrs. Wheeler, at the time that Mr. Wheeler was going to go to 
the clerk’s office there at the Court House to get the marriage license, 
in 1940, had you seen Burnett during that year? A. No, I had not. 

***** ****** 

BY MR. LANE: 

Q. You hadn’t seen Burnett Terrell during that year up to that time. 
Is that correct? A. That is correct. 

Q. So that when Burnett Terrell returned and you saw him, at that 
time you had gone through this marriage ceremony with Mr. Wheeler. 

Is that correct? A. That is right. I saw him in the same year. 

19 Q. In the same year. And your marital situation at that time was 
that you were living with Mr. Wheeler? A. That is right. 

Q. And you were living in that town with him? A. That is right. 

Q. And everybody in the town knew that you and Mr. Wheeler were 
married? 

MRS. KENNEDY: Objection, if Your Honor please. 

THE COURT: Overruled. 

BY MR. LANE: 

Q. Isn’t that true? In other words, among the people you knew in the 
town there, the tradespeople and what not, you were known as a married 
woman? Correct? A. Correct. I was known as a married woman. 

Q. And as Mrs. Wheeler? A. That is right. 

Q. And if Burnett Terrell made inquiry of any of those people, they 
would have told him you were married. Isn’t that true? 

MRS. KENNEDY: Objection. 
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THE COURT: The fact is she went through the second ceremony of 
marriage. 

BY MR. LANE: 

Q. Mrs. Wheeler, could you tell us what month in 1940 it was that 
you saw Burnett Terrell? 

20 THE COURT: I am wondering whether I am going to be concerned with 
that, Mr. Lane. She presumaby , according to the record, married 
Terrell back in 1931. She went through another marriage ceremony with 
a man by the name of Wheeler in 1940, her husband thereafter being alive 
and in the service. 

! 

BY MR. LANE: j 

Q. On your direct examination you stated the person you married in 
1931 in March was a man who was then 29 years of age. Is that correct? 
A. 29? 

Q. Yes. You said he was 29 years old when you got married. 

A. No; he wasn f t 29. I was 16 and he was 17. j 

Q. Now, that marriage was in March of 1931? A. That is right. 

Q. Now, after the marriage ceremony, you went back to your — 

THE COURT: Mr. Lane, I don't want to interrupt again. But how am 
I concerned with what they did? There were two children. She remarried 
in 1940, without the benefit of divorce. So as far as her status is concern- 

j 

ed, it comes down to a question of Georgia law, as I see it. 

MR. LANE: Right. 

MRS. KENNEDY: May it please the Court, have you finished with this 
witness? 

***** ****** 

21 THE COURT: Mr. Lane, are you going to put in documentary proof 

i 

as to the second marriage? 

MR. LANE: Yes, I am, if Your Honor please. I have here, if the 
Court please, the original certificate from the files of the Veterans* 

Administration with respect to it. 

***** ****** 
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THE COURT: Let me ask you this: Is there any question in the mind 
of the Government whether it is the same man? 

22 MR. FISCHER: There is none, no. 

THE COURT: And there is no question in your mind, either? 

MRS. KENNEDY: No, if Your Honor please. I just wanted to offer 
something else in evidence, that she had made an effort to write to the 
various counties; and Mr. Fischer has that. I don't know if you want 
those introduced now. 

THE COURT: There is no question it is the same man? 

MR. LANE: It is the same man. 

THE COURT: And the Government admits it is the same man. And 
there has been an effort on the part of the woman who left here, 

Mrs. Wheeler. 

MR. LANE: Yes. 

THE COURT: When did she do that? 

MR. LANE: They are in the file. 

THE COURT: I am only concerned with that if it was between 1931 
and 1940. 

MR. LANE: Oh, it is very recent. 

THE COURT: Any efforts other than between the years of 1931 and 
1940 are not important. 

MR. LANE: If there has not been a divorce. 

THE COURT: But you are talking about efforts on her part. 

23 MR. LANE: I am talking about the records from the various counties, 
if there is any record of a divorce. 

THE COURT: In other words, that ostensibly she is still his wife, 
according to the records. 

MR. LANE: Yes. 

THE COURT: Very well. 

* * * * * ****** 


I 

i 


l 

27 MR. LANE: On the very theory which we have here, that here is a 

i 

person who enters into a marriage — 

THE COURT: A second marriage. 

MR. LANE: — into a second marriage. In this instance Burnett 

i 

i 

Terrell, according to that witness, came to the town, saw her, in 1940, 
when she admittedly had married again. He could have assumed that she 
had been divorced, as the records indicated at the time, as she had stated. 
THE COURT: So therefore she is estopped? j 

MR. LANE: So therefore she is estopped to home in. And although 
certain States have not adopted an estoppel theory, it is one which in 
certain other States has been adopted by various courts, and is in the 
law of the State of Georgia with respect to just this situation. 

j 

* * * * * * * * i * * * 

30 MRS. KENNEDY: I would like Your Honor to have the records 
showing there has been a search. 

THE COURT: Yes. I understand there has been an exhaustive search. 
And Mr. Lane makes the point that she met him in 1940 in Athens, 

Georgia, when she was Mrs. Wheeler. 

MRS. KENNEDY: When she purported to be Mrs. Wheeler. But 
what you call yourself I don’t think is the legal relationship of the parties. 
We can call ourselves anything. The question is, who was the wife? 

THE COURT: I have it. I don’t think any argument is necessary. 

* * * * * ****** 

31 THE COURT: I will take the view that she made an exhaustive search 
and found out presumably she was still married to Terrell. 
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APPELLEE’S STATEMENT OF QUESTIONS PRESENTED 

j 

i 

In the opinion of the appellee, the questions presented are: 

1. Does the denial of summary judgment in an interpleader action 
which was filed by the government to determine the proper party to pay 
benefits under National Service Life Insurance constitute a ground for 
appeal? 

i 

i 

j 

2. Are the findings of fact and conclusions of law in this case tried 
without a jury and in which the Court rejected the testimony of the appel¬ 
lant on grounds of credibility sufficiently supported since the Court fol¬ 
lowed the law of the state where the marriages were contracted and ap- 

I 

plied the law to the facts presented? 


I 


j 


i 

i 

i 

i 

i 

i 

I 

i 

j 

i 
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COUNTER-STATEMENT OF THE CASE 

i 

I • 

i 

Appellant in the Court below admitted the entering of a marriage with 
one Wheeler and before the Court a marriage license application was re¬ 
ceived. In it the marital status of appellant at that time was stated to be 
"divorced". She had some nine years previously entered into a marriage 

I . -. . ' 

ceremony with the deceased veteran. At the trial below Wheeler was not 
called as a witness by the appellant nor explanation given for his absence 
although appellant claimed that she did not tell Wheeler that she was di¬ 
vorced (JA 22). The Court refused to believe the testimony of the appel¬ 
lant. The Court filed a memorandum opinion giving reasons for its findings 

i 

on the facts. 
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SUMMARY OF ARGUMENT 

As the denial of summary judgment is a finding limited to a deci¬ 
sion that there is a factual issue to be decided it is not an appealable 
matter. 

The findings of fact made by the Court below upon a direct conflict 
in the evidence are supported by sufficient evidence; the Court below ap¬ 
plied correctly the rule of law of the jurisdiction concerned therefore the 
findings of the court below should not be disturbed since they are not 
’’clearly erroneous”. 


ARGUMENT 

Appellant cites no authority for review of its claim that the Court 
below erred in failing to grant summary judgment. The very nature of 
this action instituted by the government shows the necessity for a fac¬ 
tual determination because of conflicting and disputed facts which the gov¬ 
ernment was unable to decide on the administrative level. Refusal to 
grant summary judgment is not reviewable for the excellent reasons 
given by Judge Frank in Doehler Metal Furniture Company v. United 
States , 149 Fed. (2d) 130. 

The remaining argument of the appellant seems to be an attempt 
for a de novo consideration of appellant’s claim in this Court. 

The record shows that appellant had some nine years after her mar¬ 
riage to the insured, entered into a marriage with one Elijah Wheeler 
with whom she still lives. At that time she stated that she was divorced. 
At the trial she denied telling anyone that she was divorced even Wheeler. 
Wheeler was not produced as a witness nor his absence explained. The 
Court below had the opportunity to consider the testimony of this witness, 


and weigh it from the standpoint of credibility which because of the lapse 
of time and the death of the insured, is one of absolute importance. This 
is just what id did and rejected the testimony. The appellant would have 
this Court review that testimony and give it credence which the lower court 
after consideration would not do. Appellee submits that the very nature 
of the case is one which requires the exercise of judgment with respect 

I 

to credibility. Rule 52a, Federal Rules of Civil! Procedure, Santucci 
v. Plgnattello, 88U.S. App. D.C. 190. 

! 

The Court below in considering the applicable law followed the de¬ 
cision of this Court in United States v. Snyder, 85 U. S. App. D. C. 198, 

177 F. 2d 44, and applied the law of the state of Georgia, as all marriages 
involved were celebrated there, and the parties concerned at the time were 
residents of the state of Georgia. 

j 

Appellant does not controvert that the law of Georgia with respect 
to competing marriages requires "plenary” proof to overcome the pre- 

l 

sumption of validity of the second marriage and that this presumption is 
one of the strongest known to the law. Cooper v. Cooper , 88 Georgia App. 
335, 76 Se. E. 2d 726. 

This court in Harsley v. United States , 88U.S. App. D. C. 150, 

187 F. 2d 213, has said this: "Hence a death or divorce necessary to 
remove the impediment of a prior marriage is presumed". The appel¬ 
lant here as in that case is asking for a finding which would put a biga¬ 
mous taint to two marriages for the purpose of obtaining insurance bene¬ 
fits which the deceased veteran had no intention of conferring on her. 

CONCLUSION 

It is definite and clear that the evidence below did not require a find¬ 
ing that the appellant was the widow of the insured, and therefore that the 
judgment below should be affirmed. 

Respectfully submitted. 


DENIS K. LANE 

426 Fifth Street, N.W. 
Washington, D.C. 
Attorney for Appellee 



